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Introduction
There is a tale about an amperor who, once upon a time, demanded of his most able cartographers to make him
a precise rnap of his ernpire. But when they presented the fmits of their strivings to their master, he was not
satisfied: "This rnap is not precise enough," he responded. Evenhially, the royal cartographers drew a rnap as
big as the ernpire itself Still, His Majesty was not pleased: "Where are the flowers; where are the mimals?"
After that, cartography in his kingdom died out.
It is a simple tmth: You just cannot map reality. Any researcher therefore will have to focus his spotlight, his
mental search lamp, on things he deems important, leavfng other things in the dark. As must everybody else,
a legal historian rnust make a chorce and decide upon the question he would like to ask.
It also is a simple tmth, however, that these questions ultimately decide the so-called facts. And even ifyou
disagree and accordingly believe in the existente of 'mere facts', you still would have to concede that, since
the historian cannot ask everything, he will have to select certain facts he considers to be important for a valid
response to the question asked. The facts become part of a story, and that story tells us what this h c t is about.
Question and fact cannot be separated. Now, if you believe in this standard of rationality, it follows that the
results of any study are useEess without access to its initial questions and the methods applied.
And, although it is such a simple tnith, experience shows that, over time, research results will grow into tniths
so solid that they will eventually resemble facts. Usually, this happens because people forget to criticaIIy
examine the original conditions, the questions that formed the basis of the research. What we sec then i s the
f m a t i o n of somc so-callcd basic insights that dictate general knowledge about a subject; 1 believe recent
Arnerican language coined the term 'factoid' for this.
In the discussion that follows, I would like to criticalIy examine one of these so-called facts that is central for
many German legal historians. It is the 'fact' that the history of private law is a story of the rise and fall of
positivism. Its rnost influentiat narrator still is Franz Wieacker, whose learned book Legal History ofPrivate
L w in Eumpe was published first in 1952, then saw translation of its revised 1967 edition to many languages." Wieacker's book may still be the most influential book in contemporary Europe a h u t the history of
private law.
I will try to approach the toptc in three steps. First, I would like to introduce the subject of positivism in brief
by way of mentioning of a few seminal texts and a short phEIosophica1 analysis. Second, I will try to identify
the historical eras built by the history of positivisrn. Third, I would like to use a11 of this to put a spotlight on
a selected number of 'great legal mindskf the past and try to show that the way we understand their ideas
today bears the heavy imprints of their late historiographers.
-
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Positivism as a concept of legal historians
and philosophers
About half a century ago, positivism was quite big as a topic. Zn 1944, Georg Dahm decided to present his
version of the history of private law as divided into chapters as follows: 'natural law-historical schoolpositivism-positivism overcome'. In 195 1, Gustav Boehmer chose 'natural law-historical schooljurisprudence of concepts-positlvism-renewaI
of a meta-positivist jurispmdence of ~aIues'.*~
In 1952, F.
Wieacker selected 'Iaw of reason-historical schoot-reim of scientific positivism-passage from scientific
positivism to statutory positivisrn-degeneration of statutory positivism-juridical nat~ralism".'~
Kar1 Larenz
went for a rather small-footed 'historical school-jurispmdence of concepts-positivism-Ieaving
positivisrn
behind-pzesent jurisprudence of v a l ~ e s ' . ' ~
For these writers, the idea ofperiodisation was particularly important-that is, a succession of distinct epochs,
each dominated by a different Great Tdea. For them, history came in the form of a huge struggle, a fight positjvisrn at first fought successhlly but ultimately lost. How was it that these histories of private Iaw were all
so sirnilar, given that they all set out to scrutinise Iegal history for traces of 'positivism'?
The obvious answer is that the concept of positivism might be simply one of the best yardsticks available.
If you take a closer look, however, it tvrns out that there is not one but rather are many yardsticks called
positivism. Franz Wieacker discerned three different variants in 196705; H. L. A. Hart, in his farnous 1961
baok, distinguished five different foms'" and in 1966, Robert S. Summers spoke of I0 va~iations,*~
while
Stig Strijmholm spoke of six variants in 1985.'8 If we focus our attention on the works of legal historians,
the picture does not become any sharpez. In the writings of nine authors only, !, found a confusing nnmber of
different positivisms'? speculative positivism; naive positivism; factual positivism; prescriptive or normative
positivism; formal, as opposed to material, positivism; genuine and erroneous positivism; ethical, historical,
juridical. logical, and materialist positivism; statutory positivism: a naturalist-materiaIist approach as set
against positivism of legal science; pragmatic positivism; scientific and sociological positivism; enlightened,
ernpirical, obJ;ective or subjective deontological positivism, and finally psychological positivisrn.
Translating these positivisms already presents a problern. When I speak of 'scientific positivism', others say
'scholarly positivism'; likewise, 'statutory positivism' is the same as 'texhial positivism'.
This varieq of labels shows considerable confusion about the meaning of positivism. Already in 1943, Walter
Schönfeld displayed his unnervedness in the face of the variety ofmutually contradicting definition~."~As
the
'positive' in positivism he found norms; the material justice; the political, social, or economic reality behind the
norms or a way of formal, logical, or psychological thinking. Neither was there any more agreement on what
should be Seen as non-positive. In 1944, Dahm stated that positivism would be unable to adequately take into
consideration such things as 'material justice, practical reason, the intended purpose of a legal norm, real Iife,
politics and economics, morals, and ethics'."" What was 'positive' to one author was non-positive to others.
Even two pre-eminent luminaries of legal history, Ernst Landsberg and Franz Wieacker, each defined 'scientific
Iegal positivism' in a way that ruled out the validity of the other's definition. To Landsberg, 'scientific legal
positivism makes use of any scientific means available, be they statutory constniction, historical analysis of a
statue's origin, or systematic context, but also rcasonings based on rationality, practicabiiity, or ethics, adorned
by comparisons to other legal Systems past and present'.*I2 Much to the contrary, Wieacker defined the v e u
same 'scientific legal positivism' as a "concept of law that deduces all mles of law and the decisions based
upon them out of the sum of legal notions and principles, without juridifying and therefore accepting into the
discourse of law any kind of non-legal argurnent, be they religious, socio-ethical, or p ~ l ~ t i c a l ' . " ~

G. Boehmer. Grundlagen der Bfirgerlichen Rechtsordnunc. Zweites Buch. Erste Abteilung: Dogmengeschichtliche Grundlagen des bürgerliches Rechts 1 95 1 .
F. Wieacker. Prfvatrechtsgesch~chteder Neuzeit unter besonderer Bemcksichtigung der deutschen Entwicklung. 2 . Ed. 1952.
K. Larenz. Methodenlehre der Rechtswissenschaft. 1960
F. Wieacker.. Privttrechtsgeschichte der Neuzeit. 2. Ed. 1967, pp. 43 1 ff
H. L. A. Hart. Der Positivismus und die Trennung von Recht und Moral. Translated and ed. by N. Hoerster. 1971, p. 23.
' R. S. Summers. The New Analytical Juristc. - New York University Law Journal 1966 (41), pp. 889f
B
S. Srr6mholm. Kurze Geschichte der ahndIandischen Rechtsphilosophie, 1991, pp. 226-227.

'

See H.-P.Haferkamp. Positi~icmenals Ordnungsbegriffe einer Privatrechtsgeschichte des 19. Jahrhunderts. - 0.Behrends, E. Schumann
(ed.). Franz Wicnckcr- Historiker dcs modcrncn i'rivakccht3. Symposion m Ehrcn dcs 100. Geburtstags von Franz Wlcackcr, forthcoming.
'O
W. Schonfeld. Die Geschichte der Rechtswissenschafien irn Spiegel der Metaphysik, p. 52.
'' G. Dahm. Deutsches Recht. 1944, p. 73.
. "I
Landsberg. Gexhichte der Deutschen Rechtsw~ssenschaft.Volume 3.2., 191 0, p. 75.
"
F. Wieacker (Note 3), p. 253.
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Given all thic, it is diRcult to explain why SO many writers still tald their histories of law as the histories of
their positivisms. Any use of the notion inexorably led to dificult discussions about its precise rneaning"',
arid to this day, any reader ic compelled to follow an author's individual understanding ~losely."~
For example,
while some saw so-called conceptnal jurispmdence as a variation of po~itivisrn*'~,
other writers wanted to
count as positivism only movements that tried to mimic the concept of cognition adopted by natural science817,
which others separated from positivism as 'naturalism'.*'8

Anti-positivist positivism
lf you atternpt to draw a provisional line here, you could say that, for historians, positivism is a rather troubIesome concept. Its erstwhile and still continuing success may become a little clearer if we shifi our attention
toward the emotional images positivism risualIy brings to mind. For the most part, these jmages are not favourable; there is something inherently bad about them. In any case, the ernotions evoked are strong. Apositivist,
it is alleged, somehow only thinks in ways of logic and form; as Iawyers, such persons would erect a barrier
between Iaw and ethics that is too stritt, and, equally, they are fixated on the distinction between the prescriptive and the: descriptive, noms and factts, in a tradition follawing the German philosopher Kant.
You could say that it was this emotional potential of positivism that motivated legal historians throughout
the 20th century. From aroimd 1920 onwards and still of considerable influence today, there has been a broad
alliance engaged in a polemical fight against positivism. In 1935, Hans Welzel wrote that the most distinct
feature of positivism wouId be its inherent negativity: a strict denial of anythjng even rernotely resembling
metaphysics.*" In 1943, Schönfeld sharpened this to a short 'negativisrn'**O,and a year later, MTieackersaw
a 'common tendency to negate'.*2'
As a result, positivism was habitually used to describe positions perceived as odd or even rnorally deviant. As
Schönfeld pul. it, already the idea of justice was foreign to positi~isrn.'~~
And, even more drastically, Coing
wrote in his treatise on legal philosophy-and kept it there in every edition-that, to a positivist, the staternent: "The killing of the Jews at Auschwitz was unjust'>impIy is irrational and uns~ientific.'~~
The complete
bewilderment these words evoked in the seader was intended.
But, if legaI positivism is really so profoundly evil, why not tell legal history as a warning of its wicked
dangerc? Lndeed, this was the rnission these tales of positivism had in mind. During the Third Reich, Gernan
universities started to offer a Course on the 'newer legal history of private law'. According to Hans Thieme in
1935, its purpose was to make stwdents 'dis~erning'"~~
by marrying practical usehlness with moral judgement;
'discerning' was defined as 'independent towards statutory n ~ r m s " ~Schönfeld
~.
gave lectures 'on the selfdisintegration of positivism' in 1943*26,something Georg Dahm called 'the overcoming of positivism' a year
later.*27
As it was with so many other things, 1945 was no turning point here either.*T8
In 1919, Erich Molitor

F. Wieacker (Note S), p. 432.
Forthe 'weitgehend fruchtlosen BegriffsstreitigkeitEn". see M. Auer.Normativer Posit~visrnus-PositivistischesNahirrccht -Zur Bedeutung
von Rechhpositivismus und Naturrechtjenseits von Rechtsbegriff und Rechtsethik.- A. He1drichh.a. (Hrsg.). Festcchr~fiALr Claus-WilheIm
Canaris zum 70. Geburtstag.2007,p. 933fS, 2007, p. 935ff
See, e.g., G. Dahm (Note 1 I), p. 73; F. Wieacker woie 5), pp. 431432.
l7 See, s.g., Schllnfeld (Note 10), p. 17; E. Wolf. Gmae Rechtsdenkerder deutschen Geistesgeschichte.Ed. 4. 1963, p. 623; H Welzel. Naturrecht und materielle Gerechtigkeit. Ed. 4.1962, pp. 183fl' For further information on Welzel see J. Rückert. 'Croße'Erzäblungen. Theor~enund
Fesseln in der Rechtsgeschichte.-T. J. Chiusi, T.Gergen, H.Jung (ed.). Das Recht und seine historischen Grundlagen. Festschrifl S i Elmar
Wadle zum 70. Geburtstag. 2008, pp. 973-934. For this view on natural science See H.-P.Haferkamp.Neukantianismus und Rechtsnaturalismus. - M. Senn, D. PusEs (eds.). Rechts\vis~enschaftals Kulturwissenschaft? (ARSP Beiheft B I 15). 2007, pp. 105ff
F. Wicacker (Note 5), p. 536.
l9
H. WeIzel. Naturalismus und Wertphilosoph~e,first published in 1935, reprinted in 1975 in H. Welzel. Abhandlungen zum Strafrecht und
zur Rechtsphilosophie.1975, p. 30.
20 W. Schönfeld (Note IO), p. 535.
j5

F. W~eacker.Ratio scnpta. Das romische Recht und die abendlandische Rechtswissenschaft. - d e s . (Hng.), Vom RGrnischen Recht. Wirklichkett und Uberlfefening. 1944, p. 278.
W. Schönfeld (Note 10), p. 534.
23 H. Coing. Grundzüge der Rechtsphilosophie.Ed. 5. 1993, p. 62.
1'
H. Thieme Neuere deiit~chePrivatrechtsgeschichte. - DJZ 1935, p. 341.
Ibid., p. 339ff
W. Schdnfeld (Note 10), pp. 72 ff
" Ibid., pp. 76f
IB
On these aspects, see R. Schr6der (ed.). 8. Mai 1945 -Befreiung d e r Kapitulation? 1997.
25
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wiched to 'liberate our students from positi~isrn'.'~~
Gustav Boehmer wamed in 1951 of the dangers incurred
by a positivism that was 'blind to ~alues'."~The following year, Wieacker hoped that positivism could be
leff behind by way of some new paradigrn in philo~ophy*~"
in the meantime, hic own account of the history
ofprivate law should prevent aspiring Iawyers and legal academics from surrendering the 'living spirit of the
law' to either a totalitarian state or the 'dead formulas of academic d ~ g r n a t i s r n ' . ~ ~ ~
~ u sas
t his fellow narrators of positivism did, Wieacker wanted to leam from history. He accordingly stnictured
bis account of legal history in a teleological way, wherein every epoch would shape its successor. He described
the history of positivism as a sequence of levels, one in which scientific legal positivism must pass each stage
until it reaches a state where it rules the world as 'unchallenged and unsparing' statutory p o s i t i ~ i s m . *T ~h e~
goal-oriented nexus we can identify here shows that the frght was not only against legal positivism but against
p~sitivismas a historian's method as well. Wieacker demanded to kvercome positivism, which suppresses
the tme idea, or nature, of historical e ~ e n t s ' . * ~ ~
In Summary, the people who told the tale of the rise and fall of positivism were anti-positivists. The writings 1
am referring to date from between 1925 and 1989, a rather long period. Again. we must be careful and notice
that, akthough the authors of these works stood united in their anti-positivism, their ideas as to what should
replace positivism were quite different. In the Weimar RepubIic, the ill-fated German state between World
War I and the Third Reich, many had become anti-pocitivists because, as conservatives, they did not fee1
represented well by a IeRist parliament. During the era of national sociaIism, a racist law refom was pitched
against the 'old law from before 1933' and therefore positivism was abandoned. After 1945, many former
nationalist lawyers stated that positivism would have made them defenceless against national-socialistic law
and they now hoped for salvation by re-emphasising Christian values against positivisrn. United only in their
anti-positivist stance, they found no agreement an what should be adhered to instead.

OutIine of the anti-positivist Iegal history
of private law
The focus on positivism yielded an entirely new understanding of history:
a) Its foundation was a reinterpretation of the reception of Roman l a ~ . From
* ~ ~the 1930s onward, there
was intensihe recearch on this, but under a different precumption than in the 19th century. Back then,
lawyers in the pro-Germanit-law camp ('Germanists') had been up in arms against what they called a
national disaster. Roman Iaw had rendered the substance o f Geman law alien, they argued; it was unfitting because its content was foreign. Quite in contrast to this, in 1942, Dahm*36saw the main problern
as lying not in the substance of Roman law but in the methodical approach that had come along with
its re~eption.'~'
Wieacker explained the phenomenon as a process of rationalising and scientifying legal
thit~king.'~~
This was to become the starting point of a new history of private law: It no longer would he
an account of the development of doctrine and institutions but worild be one chroniding the methods
of legal thinking. The story of a private law that becornes a science, degenerates, and ultimately collapses.
b) One of the winners with this new mode of analysis was the epoch sf legal humanism in early modern
times. As recently as 1936, Kunkel had deprecated humanism as a side track of Iittle impact, a 'rnissed
chance for a better unification of German and fareign ~ t a t u t e s ' . 'Applying
~~
the new, methods-oriented
understanding of reception, Wieackex arrived at a different conclusion and saw humanism as an
29

E Molitor. Grundzüge der Neueren Privatrechtsgeschichte. 1949, p. 5.
G. BoehmerRJote2), 1951,p. 131
F. Wieacker (Note 3). p. 354.
'I Ibrd , p . 3.
Ibrd., p. 327.
" F. Wreacker (Note 21), p 280.
M. Stolleis. ,,Fortcck.ritte der Rechtsgeschichte“ in der Zeit des NationalsrizialEsmus~- M. Stolleis, D. Sirnon (eds.). Rechtsgeschichte
Tm Nationalsozialismus. Beiträge nir Geschichte einer Disziplin 1989, p. 190, the ~nterpretationof the Reception of Roman law always had
political wnnotations, see H.-F.
Baferkamp. Dre Bedeutung von Rezeptionsdeutungen fur die Rechtsquellenlehre zwischen 1800 und 1850. H.-P.Kaferkamp, T. Repgen (d.)
Usus
. modemus pandectamm. RBrnischcs Recht. Deutsches Recht und Naturrecht in der Frühen Neuzeit.
2007, p. 25.
Ib
G.Dahm. Zur Rezeption des romisch-italienischenRechts.- Historische Zeitschrift 167, 1943, p. 35.
Ibid.,p.39.
F.Wieacker (Note 21), p. 222.
P
W. Kunkel. Vorwort, in id., Thieme U. Beyerle, Quellen zur Neueren Pnvatrechtsgeschichte Deutschlands. 1936, XI.
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important foremnner to modern legal science; in their striving to reach the idea of legal rule, the gist
of the soürce, the humanists had bcen able to overcome the old fixation on authorities, but in this, as
well as in the importance they laid on a coherent System, they also prepared for the later evils ~ a t
positivism would bring, in the form of the neo-humanism advocated by the 19th-century historical
s ~ h o o l .In
' ~the
~ Course of 16 years of research (1936-1952), humanism had risen from ashes to mins
of mighty importance.
C) Another winner was natural law. In 1936, Hans Thieme published his 'Habilitati~n'*~%n
"She late periad
of natural l a ~ 'a ~book
~ ,that was intended to revive interest in the concept of naturaI Iaw i t ~ e l f .There,
'~~
the culprit was the historical schooI of law, which had unfairly deprecated natural law. What followed
was a revisiting of natural law. It now appeared to have been a trade-off beiween a socio-ethical and a
so-called mathematical perspective. Here, the good and the bad side of the whole process of scientific
tion came up. A fight between ethics and Iogic started. The history of private Iaw was characterised ,
the gradual removal of ethicaF aspects. This was also Wieacker's leitmotif. For him, the law of reast
was a transformation process spanning the ample period between around I600 and 1800, going fro
theoIogicaI natural law to secuIar natural l a ~ . "Mathematical'
*~
was another word fox science ar
positivi~rn.'~~
The socio-ethical component raised the question of justice. Natural law thaefore can
in iwo i avours, one seeking to estabiish material justice, the other aspinng to positive formal justic~
d) Thus, the foundations had been laid for a re-examination of the 19th century as the main culprit in tI
eventual Ioss of everything ethical. In 1943, Georg Dahm emphasised that the rightful exculpation I
reception with respect to the alienation of tnie German law necessarily meant indicting the 19th centui ,
for the destniction of nativist law that had taken place during the 19th and early 20th c e n t ~ r y . *Franz
~~
Beyerle lamented in 1939 that the previosrs cenhrry had showen a disquieting lack of legal culture:
although thought out welk, immensely sophisticated, and refined, the law of the time had been void of
any ethical v a l ~ e s . 'Put
~ ~ succincfly, 19th-century Eaw was deemed bad because it was non-worldty ar '
non-ethical.
This line of thaught had been prcpared earlier by Julius Binder, who published a book on legal philosophy
1925.'4R
He argued that 19th-cenruryprivate law had removed the connection behveen personal subjective righ
and corresponding social obligations. Later on, Larenz expanded upon this idea in a joumal article on law ar
ethics in 1943'49, which prefigured his diccussion of many of the central topics of his highly influential treati:
on legal methods published in 1960, which is still the most influential book on legal rnethods in G e ~ ~ n a n y . ' ~ ~
The fulcmm of this argument was a revision of the role attributed to the historical school o f law, whose proponents had claimed to have discarded natural law. Now, they were accused of having covertly picked up
natural law instead and, of the two variants, having chosen the 'wrong' one-that is, the 'rnathematical' kind.
Consequently, what had been offered as modemised Roman law by von Savigny and his foIlowers reaIIy was
'scientific positivism'. This claim was bolstered by a reference to humanism itself: Since the historical school
a
d fontes', a call to go back to the pure and untarnished source of antique Iaw, their intentioric
had decried b
were brailded as neo-humanist, because dorng so was incompatible with respecting the rnoral standards that
had been central to nahiral Paw.
As Eranz Beyerle explained his view in 1939, it was an i31usion that pandectist doctrines had replaced the
forgotten doctrines oiFnatural law. Instead of creating a legal order based on social values and human needc,
the pandectists adhered to a cult of irreiütable, naked logic, thereby undoing the intellectual liberation that
had been accomplished by natural l a ~ . * ~ I

F. Wieacker (Note 31, p. 44.
A. Laufs. Nachmf auf Hmc Thieme. - LWG GA 114,2002, p. 16.
42

H. Thieme. Die Zeit des spnten Naturrechts. Eine privatrechtshistorische Studre. - ZRG GA 56 (19361, S. 202fJ;quoted according t o the

reprint in id., Ideengeschichte und Rechtsgeschichte. Gesammelte Schriften. Bd. 11, 1986, pp. 633f
H Thieme (Note 42), p. 635.

''

V. Winkler. Modeme als Krise, Krise als Modernisiening: Franz Wieacker und die großen Besinnungs-Bucher nach t 945.Availableat: http:l/
www forhistiur.delzita~0507winkler.htm,
2005: Notes 33fl'
M

F. Wieacker (Note 3), p. 15 1.
G. D a h (Note 36), p. 47.

48

J. Binder. Philosophie des Rechts. Berlin 1925; see H.-P. Haferkamp. Georg Fnedrich Puchta und die ..Begriffsjurispnidenr'. 2004,

45

P, Beyerle. Der andere Zugang zum Naturrecht.

- Deutsche

Rechtswissenschaft IV (1939), p. 13.

P P 96ff
K. Larenz. Sittlichkeit und Recht. Untersuchungen zur Geschichte des Deutschen Rechtsdenkens und mr Sittenlehre. - id. (ed ). Reich und
Recht in der Deutschen Philosophie, volume 1, 1943, pp. 169ff, especially pp. 202~7'(Thomacius) and 250f (Wolff).

j9

I'

K. Larenz (Note 4); on these coritexts, see M. Fmmmel. Die Rezeption der Hermeneutik bei Karl Larenz und JosefEsser. 198 1.
F. Beyerle (Note 47). p. 13.
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was more to this argument than just mourning the abolishment of material justice. The stress was placed

aii t,e

~ ~ ~ethics'
~ i ofa natural
I
law. The accusation was not restricted to that of being a stringently 5ystemat.i~
with criticism ofthe unworldliness resulting from its strictly logical application. This also was an
I<=
lDack the main doctrinal concept of the historica! school, which stated that all binding law ernanated from
:he frei will fomed by !he individual. What was hidden behveen the lines here was the question of whether
rEvate law as such, On !tS basic level, should give preference to egotisticaf interests as opposed to a preponP
deranCe
of community rnterests. The question really asked here was one of individuatist vs. social private
laiv, From Julius Binder's 1925 proposition onwards, the discussion focused on the quection of tvhether the
„tonomy of the individual in private Iaw is bound by socio-ethical mles or not. The general perspective of
this discussion therefore was not oniy anti-positivist but anti-liberaI as well. This was a fight not about justice
but about a very particular kind ofjustice. Scientific positivism had created a positivist-liberal private
law,brought to fuIl realiv by the 'late-born'*j2 Geman Civil Code of 1900, and therefore also had prepared
the ensuing 'iintellectual and moral b~eakdown'"~~.

I
I

I

„

'Great legal thinkers' and their role
in anti#positivist legal history of private law
Wieacker and his conternporaries prefemed to write history by illustrating it with the ideas of 'great men'.
The central treatice at their disposal was a book by Erik Wolf, Grear Legai Thinkevs in Gerwian Cultural Histary, published in 1939"''. Wolf defined great legal thinkers as 'not ordinary people. [. ..J They are witnesses
to the acts of God on earth. This means: by studying their character and works we leam something about the
meaning of history and therefore about the meaning of our own lives [. . .] Insofar, great minds providc us
with a m e a s ~ r e . ' * ~ ~
Accordingly, they were persons who both explicated epochs and also initiated them at the samt time. Great
rninds were divided into categories such as founders, forerunners, finishing rnasters, or even vanquishers of
cpochs. Naturally, it was very important who was chosen. Erik Wolf chose UIrich Zasius, Hugo Grotius, Samuel
Pufendorf, Christian Thomasius, Friedrich Carl von Savigny, Bernhard Windscheid, Rudolf von Jhering, and
Otto von Gierke. If you add Christian Wolff and Georg Friedrich Puchta, it is possible to tell the whole history
of private law just by referring to this very select number of scholars.
Ulrich Zasius, to stad with, was one of the humanists and thus exernplifies the benefits as weZP as the risks of
a scientific approach in law, since, although he had advanced the seriaus examination of ancient law, he at
the same time had lost track of contemporary problems. Hugo Grotius and Sarnuei Pufendorf, on the other
hand, stood for an ideal wherein scientific and ethical concems were treated in equal harmony, under the
presumption that natural law had evolved from the standards of a secular social community. The dangen of
rigorous scientific Iegal thinking then again were brought to the fore by Christian Thornasius and Christian
Wolff. Thomasius was identified as a major malefactor, since he had drawn a sharp distiaction between Iaw
and ethics and therefore destroyed the foundation for the kind of autonomous social ethics the older law of
reason had ~ r e a t e d . Christian
*~~
Wolff then brought this 'logical rationalism', as Wieacker called it in 1952, to
unprecedented heights: Wolff had deduced all mles of natural law from a systern of gapless axioms, down to
the smallest details, leaving out both inductive reasoning and empirical arguments. In WoIff, Wieacker saw
the founding father of 19th-century 'scientific positivisrn'. It was him who broke the ground for the coming
generations of Iegal thinkers, who were overly fixated on formal, positivist methods, with little more than
a fajnt remernbering of ethical values. Wolff's gapless syskm of axioms and deduced mles was able to live
because ic secretly sapped the essence of the material ethics developed by Grotius and Pufendorf, Wieacker
continued in his analy~is.*~'
Emmanuel Kant was named as another hidden source of ethical obligations. Fn
1951, Hans Welzel stated that Kant's ethics had required the premise of an objectiveIy existing ethical oder,
and h a t his philosophy had been a far cry from pusely subjective e t h i ~ s . *The
> ~ latter were a misconception
brought about by Neo-Kantianism and 'certain existentialist teachings', Welzel said. Von Savigny was read
as a Kantian and therefore remained also between these two epochs, of good and bad positivisrn. In von
Savigny, Wieacker saw 'ethical responsibility committed to the free autonomous will of the individual' that
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still steered clear of undermining the ethical doctrines of older natural l a ~ . * ~ V final
h e demise, however,
had begun with the rise of Georg Friedrich Puchta, classified as the main culprit ushering in a new level of
'conceptual formalism in legal s c i e n ~ e ' . ' WhiIe
~~
Puchta was the founder of the classical jurisprudence of
concepts, Bernhard Windscheid represented scientific positivism at its prirne, in which purportedly aI1 mles
of law were deduced from a rigorous pyramid of concepts, with complete indifferente to sociew, poiitics,
economics, and ultimately justice. Now the rise of Rudolph von Jhering began. He saw his chance hert and
cwnningly declared a fundamental change of his mind; from now on, he would fight against what he himself
had adhered to before-against 'formaIisrn of the will' and 'jurisprudence of concepts', foFlowing a realist,
purpose-oriented approach instead. Wieacker elevated von Jhering's publicity stunt even further, to biblical
dimensionc, and explicitly referred to the conversion of Paul. The last great jurist in the developments of this
Iong 19th century was found in Otto von Gierke, who famously had demanded that 'a dtop of socialistic oil'
be added to the BürgerIiches Gesetzbuch. He stood for the ideal of a non-positivist, social private law.
With Gierke, the history of the scientification of private law had found its end. From this point onward, the
political and social dimensions of private law were moved to the foreground, whiIe technicalities such as
methods or logical reasoning were removed to a Iower mng of the ladder, where they were deemed to really
belong. Again, everything was connected teleologically and pivoted around the ominous great rninds: The gaze
would wander from Grotius on to Thomasius, Wolff, Kant, von Savigny, Puchta, Windscheid, von Jhering,
and von Gierke.
Stringing persons together in a long line, however, does not work in the same way as a child's stringing of
beads together on a cord to make a necklace. The legal order of the day to a great extent is reflected back onto
the perceived character of the persons and changes them. I would like to illustrate this with the example of
Bernhard Windscheid. In order to do so, I will establish a counter-image first. In 1910, Ernst Landsberg published his history of German legal science. As I have already pointed out, Landsberg not only had a completely
different understanding of positivism but also was free of the anti-positivist bias that only started to emerge
later, in the 1920s. His image of Windscheid therefore should show some interesting differences.
Tobe sure, Landsberg as weIl saw forrnaIistic tendencies with Windscheid. His formalism, Landsberg w r ~ t e * ~ ' ,
had originated fkom an ever stricter approach in the validation of contemporary legal doctrines against the
sources of ancient law. Differently put, Windscheid had lost practical solutions to real-life problems in the
inductive reasoning aecessary when one works with ancient sources. Landsberg put the emphasis on concepts
that were of practical help; sticking to the letters was dangerous.
Wieacker drew quite a different picture in 1 9 4 P 2 . For him, Windscheid had followed a purely deductive
method, logically deducing all rules of law from accepted axioms down to the last detail and generating
a seamless system af mles and institutions. Wieacker arrived at this conclusion because his own thinking
proceeded from the idea of subjective rights, and from this vantage point he looked 'downward' onto Windscheid's System, arguing deductively. For Wieacker, Windscheid had applied his definitian of law and from
this had then deduced all of the other mles. Landsberg, on the other haad, hnd styled Windschcid as purely
inductive, arriving at unworIdIy conclusions, while Wieacker's new Windscheid deduced unethica! rules of
law from higher p r i n ~ i p l e s . ' ~ ~
Wieacker arrived at this conclusion because he believed Christian Wolff's 'demonstrative method', a system of
natural law, to be the precursor. According to Wieacker, the historical school had simply aansferred the system
and method of the later law of reason to the content of the ius comrnune. Thereby, an inductive Windscheid
became deductive. All of this essentially was argzied in a deductive way, too: It was based on the premise that
pandectism was the secret heir of natural law. Tellingly, those adopting this position never provided precise
citations from the works of Windscheid. In any case, the first shdy of Windscheid that lived up to modern
smdards was published only in 1989 and prornptly invalidated these clairns.*"

Conclusions
Legal history and the history of private law, in particular, have been toEd as the history of positivism, and they
continue to be told in this way. The irnpact o f this narrative can hardly be exaggerated. It had far-reaching
consequences, in that it was decisively at play in the structuring of time into supposed epochs, and also in its
-
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influenceon the assessment of individual historica1 actors, down to the tiniest details. Anybody who likes to
dtaw big lines in legal history needs to be anrareof this.
One last question remains to be answered: Should one still make use of the positivist narrative?
Over the Iast couple of years, it has become increasingly clear that the list of casualties in the wake of antilegal hisrory is not a short one. The positivism narrative not only Ieft to the side the economic and
political contexts. The substance of the law itseIf, concrete rules, judgements, and doctrine found little intcrest
ac well. What was told was a hjstory of law without law. This, however, was not Seen as a problern, because
most people agreed on at least two central matters: First, positivism is unjust. Secondly, the autonomy of the
subject in private law endangers public CO-operationand community.
In Gemany, the (hi)story of the fall and rise of positivism after 1918 catered to anti-democratic, from 1933
onward to nationalist-sacist, and afier 1945 to remorsefully Christian narratives, but in every instafice, pimple
had agreed on the sarne two basic assumptions. Whoever continues to tell history through the looking gIass
of positivism today, however, needs to be aware that such a Consensus no longer exists. Equating positivism
with peril and anti-positivism with salvation no Ionger stirs up ernotions. Today, we know very well that it
was not positivism that had left the lawyers of the Third Reich defenceless and, put more precisely, that the
terror unleashed during the time of national socialism also rewlted from the fact that lawyers did much more
than just passively apply 'naked' statutes. Today, we both do of instances of inhuman natural law and have
learned to appreciate what it means to be bound by even-handed legislation. In other werds, the concepts of
natural law and positivism are no longer of help when we argue about jnstness and equity. EquaIFy, the earlier
understanding of the 19th century as a hotbed of unrestricted hardcore liberalisrn, an age in which the Iaw
did not irnpede the strong or protect the weak, has been shown to be wrong. MoraIs surely do fluctuate over
time, but nobody took to such an irnmoral stance back then, and the law had provided judges with ample possibilities to arneliorate inequity in a given case. Here as well, equating 'social" with "ood' and 'Tiberal' with
'egotisticalhd 'dangeraus' does not satisfy anymore. The history oC national socialism and then socialism
shows clearly that such an equatfon would be too simple.
What is the result? What we need today is a new story of the history of private law. At the moment, there is
no authoritative book on this topic on the European market. What we need for such a book are new questions.
Therefore, the first step is to reflect on the fact that our own thoughts as histonans are attached to puppetstrings, played by historians such as Franz Wieacker. We have to become aware of this ifwe are to be free to
find these new questions.
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